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Appeals – Final Orders 
 
Letter from District Director was not an order.  Appeal premature.  Brooks 
v. United Stevedores of America, Inc., BRB 2109263 (9/15/21) (unpublished). 
 
 District Director denied a fee.  Claimant filed a timely motion to reconsider.  

Characterizing claimant’s motion as a “letter,” the district director issued a 
letter in response to that motion.  Claimant appealed to the BRB, but the 
Board dismissed the appeal because a letter was not appealable.  It was not a 
proper decision or order. As the district director did not properly dispose of 
the motion for reconsideration, it remained pending.  The appeal therefore 
was premature and was dismissed without prejudice.  

 
Attorney Fees – Amount 

 
ALJ arbitrarily rejected $25 increase from established rate in 2014 to 
requested rate in 2018.  Weinert v. XE Services, LLC (BRB 21-0121, 10/08/21) 
(unpublished).  
 
 In a 2014 decision in another case claimant’s counsel was awarded $350.00 

per hour.  In this claim he requested $375.00 per hour for services in 2018.  
In support of his hourly rate request he presented his c.v., two decisions from 
the USDC in Pennsylvania awarding fees civil rights cases, and two ALJ 
decisions awarding fees under the LHWCA . The ALJ awarded $350.00.  The 
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Board held this decision was arbitrary because the ALJ did not consider 
counsel’s position that given the passage of time the modest $25.00 increase 
in his requested hourly rate for work conducted from 2018 from the 2014 
decision awarding an hourly rate of $350.00 was reasonable and warranted.  
He did not consider counsel’s statement that his market and billing hourly 
rate changed from $350.00 to $375.00, as did the hourly rates of other 
members of his firm, as of March 2, 2018.  The Board vacated and remanded 
to address these considerations raised before him as well as sufficiency of 
counsel’s evidence.  

 
No fee enhancement with less than two year delay.  Getty v. Academi, BRB 
21-0260 (9/15/21) (unpublished). 
 
 On December 21, 2018 attorney filed a petition for fees for services from 

October 2017 to December 2018.  In April 2019 the ALJ awarded less than 
the fee requested, and claimant appealed.  The Board remanded for 
reconsideration.  The ALJ issued a new order, which claimant appealed 
again.  Issues on appeal included the failure to account for inflation by 
increasing the hourly rate according to the increase in the CPI from 2016 to 
2020.  The Board disagreed, citing Christensen v. SSA, 557 F.3d 1049 (9th Cir. 
2009).  A two year delay in payment is not long enough to merit a fee 
enhancement.  Also, counsel cannot recover for delay due to an appeal of the 
fee award.   

 
Claim – Date of Awareness 

 
Claim timely when claimant unaware of the full nature and extent of 
disability.  Brown v. Global Integrated Security, Inc. (BRB 20-0435, 9/24/21) 
(unpublished). 
 
 Claimant (subject to the DBA) injured his back lifting weights on August 23, 

2013.  He continued working but sought treatment for back pain in June 
2014 when on leave to the United States.  A MRI revealed a herniated disc.  
On July 8, 2014 claimant agreed to schedule surgery, but he subsequently 
elected to have epidural steroid injections instead.  He returned to work for 
employer in December 2014 after passing a redeployment physical.  In May 
2015, after his contract ended, he obtained employment with the Columbia, 
South Carolina police department after passing another physical.  He next 
sought treatment for back pain in May 2016 and had a fusion in October 
2016.  He filed a LS-201 notice of injury on October 14, 2016 and on October 
27, 2016 filed a LS-203 claim for compensation which included a cumulative 
trauma injury with employer through April 2015.   
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 The ALJ held the claim for the 2013 weight lifting injury was untimely 
because it should have been filed within one year of July 8, 2014, when he 
scheduled back surgery.  The Board reversed.  The statute begins to run only 
after the employee is aware or reasonably should have been aware of the full 
character, extent, and impact of the work related injury.  As a matter of law, 
the ALJ’s reliance on the MRI showing a disc herniation and claimant’s 
canceled surgery was insufficient to infer an awareness of the full impact and 
extent of the work injury in July 2014. Given claimant’s successful return to 
work for employer and the Columbia Police Department, claimant was not 
and could not have been aware of the full nature and extent of his injury 
until after he resumed treatment in May 2016, after which he required 
surgery for the work injury and alleged ongoing disability.   

 
 DISSENT, Judge Boggs, disagreed with the Board’s decision to reverse 

outright the ALJ’s conclusion the October 2016 claim was untimely.  He 
would have vacated and remanded to require the ALJ to discuss the relevant 
evidence and reassess the timeliness of the weightlifting injury claim.  

 
Defense Base Act 

 
Injury in zone of special danger when claimant jumped off balcony when 
unable to open door or get help.  Mechaelphine v. Pernix Group Co., 2021 WL 
4206054 (BRB 21-0025, 7/239/21) (unpublished). 
 
 Employer selected and paid for a second floor apartment for claimant in 

Mozambique.  On his day off, after living in the apartment for one week, 
claimant started electric burners on stove to cook breakfast and stepped onto 
the balcony for the first time since moving in to check the weather.  He shut 
the door behind him to stop mosquitos from getting into the apartment and 
discovered it was a security door with no handle or keyhole on the outside.  It 
locked automatically, leaving him stranding.  After more than an hour, trying 
various means to pry open or break the door and calling out for help, he 
became concerned the burners on the stove were a fire hazard and jumped 
down from the balcony, eight to nine feet, injuring his left ankle.  He sought 
benefits under the DBA, alleging the injury was within the zone of special 
danger.  Employer controverted.  The ALJ held jumping off the balcony was 
unforeseeable, as no employer could reasonable expect a 64 year old employee 
to engage in such inherently dangerous conduct solely because of a desire not 
to lose time off from work.  The ALJ granted employer’s motion for summary 
decision. 

 
 The Board reversed, holding the injury was covered as a matter of law.  The 

ALJ did not view the undisputed facts in the light most favorable to claimant, 
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ignored relevant facts, and improperly considered fault and the logic of 
claimant’s decision. Claimant did not jump “solely” because of a desire not to 
lose time off.  He was concerned about the threat of fire, outside temperature, 
mosquitos, high crime in the area, and it was only eight to nine feet to the 
ground.  The time between considering an action and taking the action is not 
necessarily a factor under the zone of special danger test, but claimant spent 
more than an hour on the balcony before jumping.  The zone of special danger 
concept does not preclude coverage merely because the claimant weighed the 
risks of action versus inaction and proceeded accordingly.  Awareness or 
acknowledgement of danger in and of itself does not disconnect the action 
from the employment.  Fault should not be considered.   

 
 Judge Boggs agreed employer was not entitled to summary decision but 

would have remanded the claim to the ALJ for reconsideration.   
 

Evidence – Rules of Evidence 
 
Hearsay not per se inadmissible.  Schindler v. Kellogg Brown & Root Services, 
2021 WL 4206048 (BRB 20-0563, 8/20/21) (unpublished). 
 
 Claimant worked in Iraq in 2004-2005 overseeing trash disposal in burn pits 

where he was allegedly exposed to smoke and hazardous fumes.  The ALJ 
excluded five of claimant’s exhibits as inadmissible hearsay.  The Board 
reversed the ALJ’s evidentiary ruling and remanded.  §23(a) states the ALJ 
shall not be bound by common law or statutory rules of evidence or by 
technical or formal rules of procedure and may make such investigation or 
inquiry or conduct such hearing in a matter as to best ascertain the rights of 
the parties.  Hearsay is generally admissible in administrative proceedings if 
it is considered reliable.  Hearsay is not per se inadmissible.  Its probative 
value, reliability, and fairness of its use are determinative.  The ALJ’s 
exclusion without consideration of the determinative factors or findings and a 
relevant rationale was not in accordance with law or the APA. 

 
Medical Services – Choice of Physician 

 
Claimant has no right to select physical therapist or PT facility.  Jefferson v. 
Marine Terminals Corporation (East) (BRB 21-0234, 9/28/21). 
 
 Claimant injured her ankle at work and developed back pain due to her 

altered gait.  Her doctor recommended Progressive PT for her back but 
Employer but made an appointment for her at RSF-ATI where she had 
previously received PT for her ankle.  Claimant refused to attend.  Employer 
sought suspension of compensation.  The ALJ held claimant’s refusal to 
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attend was subjectively, but not objectively reasonable and did not suspend 
compensation.  [See discussion indexed as Temporary Disability – 
Entitlement.]   The Board vacated and remanded the ALJ’s decision 
regarding suspension for further consideration but also held, as did the ALJ, 
claimant did not have a right to choose her own physical therapist or PT 
facility.  A physical therapist is not a physician as defined by 20 CFR 
§702.404. 

 
Notice 

 
ALJ’s analysis of claim and notice flawed.  Evidence of exposure is not 
alone evidence of knowledge.  Claimant’s testimony not considered.  No 
explanation of how employer actually prejudiced.  Schindler v. Kellogg Brown 
& Root Services, 2021 WL 4206048 (BRB 20-0563, 8/20/21) (unpublished). 
 
 Claimant worked in Iraq in 2004-2005 overseeing trash disposal in burn pits 

where he was allegedly exposed to smoke and hazardous fumes.  He 
developed lung cancer and gave notice to employer in 2018.  The ALJ held he 
should have been aware of the connection between his occupational disease 
and his work with employer in 2011 and concluded notice and claim were 
untimely.   

 
 The ALJ’s analysis of claimant’s awareness for purposes of §12 and §13 was 

flawed.  She failed to give claimant the benefit of the §20(b) presumption that 
notice and claim were timely filed. Although Mayo Clinic notes, on which the 
ALJ seemingly relied, state claimant was employed was an environmental 
geologist with some environmental fume exposure, there was no suggestion of 
a possible link between those exposures in Iraq and the lung cancer or any 
opinion on the possible cause of claimant’s disease.  The ALJ’s analysis 
contained no discussion of claimant’s testimony, particularly that he never 
made any connection between his work with employer and his lung cancer in 
2011 and 2013 or his explanation of why he did not make that conection until 
2018.  The ALJ did not identify any specific interactions demonstrating 
claimant should have acquired such awareness in 2011.   

 
 Regarding prejudice under §12(d)(2), the ALJ merely recited employer’s 

allegations without determining whether they were valid and whether 
prejudice was actually established.  Mere conclusory allegations of prejudice 
or an inability to investigate a claim when it was fresh are insufficient to 
render §12(d)(2) applicable.   
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Permanent Disability – Employer’s Burden 
 
Vocational expert testimony jobs routinely available insufficient to prove 
jobs were available before labor market survey.  Stricklin v. Department of the 
Army, 2021 WL 4206049 (BRB 21-0118 & 21-0018A, 8/27/21) (unpublished). 
 
 After a work related injury claimant returned to work for employer but was 

terminated in September 2015.  Employer contended termination was due to 
misconduct, but the ALJ concluded termination was due in part to her injury.  
The Board affirmed that finding.  Employer produced a December 19, 2019 
labor market survey.  The ALJ found two jobs in the survey, customer service 
representative and administrative assistant, established availability of 
suitable alternative employment. He awarded TTD from September 24, 2015 
to December 19, 2019 because employer’s evidence was insufficient to show 
suitable jobs were available before the labor market survey.  On appeal 
Employer argued its vocational consultant testified these jobs were “routinely 
available back in time” but she did not say in her testimony or report how 
long the jobs had been open. The ALJ determined her testimony was too 
vague to support the assumption these jobs were regularly open before the 
date of the labor market survey.  The Board affirmed.  The ALJ’s conclusion 
was not inherently incredible or patently unreasonable.   

 
Permanent Disability – Unscheduled PPD 

 
ALJ failed to consider non-physical factors when assessing employability.  
Young v. Huntington Ingalls Industries, Inc., 2021 WL 4206050 (BRB 21-0205, 
8/27/21 (unpublished). 
 
 In prior litigation claimant was awarded PTD from January 18, 2000 to July 

27, 2000 and PPD thereafter.  His PPD award was based on physical 
restrictions of no lifting more than 10#, no pushing or pulling, no overhead 
work, and no fine manipulation.  In 2008 he had a second neck surgery, and 
in 2015 his doctor placed additional permanent restrictions no him, including 
a 5# lifting limit and no hand manipulation.  Claimant filed a motion for 
modification due to a change of condition, seeking PTD.  The ALJ concluded 
there had been a change of condition but based on employer’s labor market 
survey denied the motion to award PTD.  Claimant appealed.  The Board 
remanded.  Although the ALJ assessed the suitability of jobs in light of 
physical capabilities she did not assess their suitability in view of claimant’s 
vocational factors, age, and length of absence from the workforce.  The 
evidence in the record did not support the conclusion claimant was qualified 
for some of the jobs she found suitable and the ALJ did not assess suitability 
of other jobs requiring a variety of skills in light of claimant’s vocational 
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factors, such as a requirement he have excellent customer service skills.  She 
also did not consider whether his age and background made him likely to be 
hired for any particular position and whether his long absence from work 
affected his ability to compete for a job.   

 
Temporary Disability – Entitlement 

 
Failure to attend treatment has objective and subjective test.  Remanded 
when ALJ did not explain why subjective refusal was justified.  Jefferson v. 
Marine Terminals Corporation (East) (BRB 21-0234, 9/28/21). 
 
 Claimant injured her ankle at work and developed back pain due to her 

altered gait.  Her doctor recommended Progressive PT for her back but 
Employer but made an appointment for her at RSF-ATI where she had 
previously received PT for her ankle.  Claimant refused to attend.  Employer 
sought suspension of compensation.  The ALJ held claimant’s refusal was 
objectively unreasonable but subjectively justified and did not suspend 
compensation.   

 
The Board observed determining whether a claimant’s refusal is 
unreasonable is a two-prong inquiry: whether the refusal is objectively 
unreasonable and if so, whether it is nevertheless subjectively justified.  The 
first prong evaluates whether an ordinary person in the claimant’s position 
would object to the treatment.  “Justification” is a subjective inquiry that 
evaluates the claimant’s particular reasons for refusing to submit to 
treatment.  The employer bears the burden of proof of showing the employee’s 
refusal was unreasonable.  If carried, the burden shifts to the employee to 
show circumstances justified the refusal.  Only if the refusal is both 
unreasonable and unjustified may compensation be suspended, but even then 
it is still at the ALJ’s discretion.  If the ALJ determines suspension is 
warranted benefit cease as of the date of refusal and recommence on the date 
of compliance.   
 
The Board vacated and remanded the ALJ’s decision regarding suspension 
because the ALJ did not adequately explain why claimant’s refusal was 
justified, particularly in light of the determination it was reasonable for 
employer to require claimant to attend PT at the location she previously had 
received PT for her ankle.  The ALJ’s logic for finding Claimant’s actions 
justified was suspect.   
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ALJ awarded total disability when claimant was working.  Remanded to 
determine if claimant was working only with extraordinary effort and in 
spite of excruciating pain.  Weinert v. XE Services, LLC (BRB 20-0431, 9/27/21) 
(unpublished). 
 
 Claimant sustained a scheduled injury in Afghanistan when ambushed in a 

convoy but also developed PTSD.  A psychologist opined he would never be 
psychologically fit to return to a combat situation.  When he returned to the 
USA he worked three months each with UPS and Innox before those 
employers terminated him for altercation with a co-worker and a background 
check revealed a felony assault charge.  In May 2018 he then secured a job as 
a van driver with Mayflower, a job he held through the date of the hearing.  
He testified he had altercations with co-workers on that job too and continued 
to struggle emotionally and had to restrain himself to get through each work 
day.  Employer ceased paying any TTD or scheduled PPD as of June 22, 2017.  
The ALJ awarded ongoing TTD from July 29, 2010 because he had not 
reached maximum medical improvement.  Employer appealed, challenging 
the award of total disability.  The Board remanded. 

 
 Claimant established a prima facie case of total disability because he could 

not perform his regular duties at the time of his injury.  Working after an 
injury does not forestall a finding of total disability if he worked only with an 
extraordinary effort and in spite of excruciating pain.  An award of total 
disability while working is the exception, rather than the rule.  The ALJ did 
not adequately address whether the claimant works only with an 
extraordinary effort.  Moreover, claimant maintained a regular and active 
schedule, showed up for work at Mayflower on time, and got his work done in 
a regular and consistent fashion.  The ALJ failed to fully address all the 
relevant evidence and must do so on remand.  If not entitled to total 
disability the ALJ must calculate claimant’s low of wage earning capacity. 
His actual post injury wages need not be the basis for any loss, as the ALJ 
has the discretion to take into account claimant’s psychological pain in 
awarding a greater partial award than which would be calculated by use of 
claimants actual wages alone. 

 
 DISSENT, Judge Buzzard, disagreed with the decision to vacate the ALJ’s 

award of total disability, as the ALJ applied the correct standard and his 
determination was supported by the record. 

 
 
 
 


