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Attorney Fees - Entitlement 

OWCP recommendation central to question of how much compensation 
employer owes not moot if OWCP issues second recommendation.  Rivera v. 
Director, OWCP, 22 F4th 460 (5th Cir. 2021). 

 Within 30 days of receipt of notice of a hearing loss claim employer paid 
$292.90, representing two weeks of benefits based on an AWW of $212.17, 
then filed a notice of controversion.  On July 28, 2016, after an informal 
conference, the claims examiner concluded claimant had established a prima 
facie case, employer was responsible, and the parties should “engage in open 
discussions to reach an agreement to resolve the issues.” On August 5, 2016 
employer informed the claims examiner it accepted designation as the 
responsible employer and would discuss average weekly wage with the 
claimant but had scheduled an IME for August 23, 2016.  On August 24, 2016 
a second claims examiner recommended payment of 35.31% hearing loss and 
recommended claimant’s AWW include his per diem payments.  On 
September 7, 2016, after receipt of the IME, the new claims examiner 
averaged the audiograms and recommended payment of 28.16% binaural 
hearing loss based on an AWW of $659.33 ($25,755.46). Due to a calculation 
error, the recommended award should have been $25,151.05.  On September 
16, 2016 employer paid $24,755.46 (a total of $25,048.36.)  On September 30, 
2016 the claims examine issued a recommendation with the corrected 
percentage of hearing loss.  On October 6, 2016 employer issued a notice of 

mailto:ncole@brownsteinrask.com
https://www.dol.gov/brb/decisions.htm


 
Page 2, LHWCA Caselaw Summary BRB published thru 9/28/2021; unpublished thru 01/31/2022 

 

final payment indicating it paid $25,151.05 per the corrected 
recommendation.  

 Claimant filed a petition for fees.  The OWCP awarded fees per §28(b) 
because on August 24, 2016 it recommended payment that included per diem, 
employer had the payroll information but it did not make the payment until 
September 16, 2016, which was not within 14 days of the recommendation. 
Employer appealed and the Board reversed, concluding the September 7 
recommendation superseded the August 24 recommendation because it was 
issued within 14 days of the date employer received the August 24 
recommendation, and employer accepted the September 7 recommendation 
and paid the full amount recommended on September 16, within 14 
days.  Court of Appeals reversed.  

 The August 24, 2016 recommendation applied for purposes of attorney fees 
under §28(b).  A subsequent recommendation does not render the prior 
recommendation moot.  Two conflicting orders cannot operate simultaneously 
without forcing a party into contempt, but two active recommendations can 
overlap without creating a Catch-22.  If a claims examiner issues a 
recommendation, a recommendation has been issued for the purposes of 
§28(b).  That does not change just because the parties may have expected 
otherwise.  An employer must accept a recommendation within fourteen days 
even if the employer anticipates additional proceedings and determinations 
by the claims examiner.  The recommended-disposition requirement is 
satisfied if the claims examiner issues in writing a proposed resolution of any 
matter central to the question of how much compensation employer owes an 
employee.  Here, on August 24, 2016 the claims examiner made a 
determination on a central issue.  All criteria for an award of attorney’s fees 
under §28(b) were satisfied.  

Permanent Disability – Employer’s Burden 

When claimant was released for regular work employer had no burden to 
prove employability after date of release.  Mockel v. SSA Terminals, LLC (BRB 
20-0501, 11/29/21) (unpublished). 

 Claimant allegedly sustained back injuries in December 2010, March 2011, 
and May 2015 working as a mechanic for employer.  On July 2, 2015 Dr. 
Chow, the treating physician, opined claimant was permanent and stationary 
and able to return to full time modified duty within previously imposed 2011 
restrictions.  Dr. Chang evaluated claimant June 19, 2015 and opined, in 
terms of the 2015 injury, he could return to usual modified duty but 
recommended modifying permanent work restrictions Dr. Chow had imposed 
because they were more limited than what claimant reported he could easily 
do.   
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In October 2015 clamant asked Employer to allow him to return to work, but 
employer did not offer modified work until March 9, 2017.   

Claimant argued he was entitled to total disability until employer established 
the availability of alternate employment. He also claimed discrimination per 
§48a.  The ALJ held claimant sustained a lumbar strain in 2015 that 
prevented him from performing usual modified work until June 9, 2015, 
when at maximum medical improvement and denied the discrimination 
claim.  He awarded: 

• TTD from May 21, 2015 through June 8, 2015; 
• No disability from June 9, 2015 through October 28, 2015 because 

claimant no longer was disabled due to the 2015 work injury and did not 
ask to return to work or establish employer would not allow him to return 
to work during that time; 

• PTD from October 29, 2015 through September 11, 2016; 
• No disability from September 11, 2016 through December 11, 2016 

because Claimant impeded employer’s reasonable effort to identify 
suitable alternative  employment through his recalcitrance in agreeing to 
meet with employer’s vocational expert; 

• PTD from December 12, 2016 through March 9, 2017, when employer 
offered employment.  

On appeal claimant challenged the ALJ’s suspension of benefits and denial of 
the  §48a discrimination claim.  Employer urged affirmance of the ALJ’s 
decision.  The Board agreed claimant initially demonstrated an inability to 
return to usual work, shifting the burden to the employer to establish the 
availability of alternate employment, but the burden to do so was not a 
permanent burden.  When the ALJ determined claimant no longer was 
disabled as of June 9, 2015, employer no longer had the burden to establish 
the availability of suitable alternate employment.  Claimant failed to 
establish a prima facie case of total disability as of June 9, 2015 and was not 
entitled to disability for his injury beyond that date.  The ALJ’s award of 
disability after June 8, 2018 was erroneous as a matter of law.  In fn 16, the 
Board noted employer could not recoup its payment of benefits because the 
Act (§3(e) and 14(j)) limits an employer to a credit against benefits being paid 
or an offset against future payments, and neither situation presently applied.  
[Query: Claimant, but not employer, appealed.  If attorney fees were not paid 
pending appeal, would the Board’s decision reduce the fees claimant’s 
attorney should receive?] 
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Permanent Disability – Scheduled PPD 

Rating need not be based on 6th edition AMA Guides, but 6th edition found 
more persuasive.  Delacruz v. Logistec Corporation, 2021 WL 6691976 (BRB 21-
0177, 12/14/21) (unpublished). 

 Claimant injured his right small finger, returned to work, but experienced 
difficulty with aspects of his job because of a post surgical deformity of his 
injured finger.  Three doctors offered impairment ratings at claimant’s 
request:  15% impairment of the right upper extremity, 15% of the right 
small finger, and 38% of the right hand.  One of the doctors relied on the 4th 
edition of the AMA Guides rather than the 6th edition.  Employer secured a 
five review report from Dr. Brigham rejecting ratings from claimant’s three 
doctors as incorrect and providing a rating of 22% of the 4th finger per the 6th 
edition of the Guides.  Employer paid 22% of a finger.  The ALJ gave greater 
weight to Dr. Brigham’s opinion and awarded 22% of a finger.  Claimant 
appealed.  The Board affirmed.  The ALJ was not bound by a any particular 
standard or formula and could base a determination on credible medical 
opinions and observations and claimant’s symptoms and the physical effect of 
the injury.  The ALJ could rely on ratings under the AMA Guides, as it was a 
standard medical reference.  Claimant did not establish error in the ALJ‘s 
decision to credit Dr. Brigham’s opinion and did not establish his injury 
extended to his hand as opposed to only his right fourth finger. 

Responsibility – Last Injurious Exposure Rule 
 
Last period of employment did not contribute to disability. Roberts v. 
Huntington Ingalls, Inc.-Pascagoula Operations, 2021 WL 5769297, (BRB 20-0411, 
11/23/21) (unpublished). 

 Claimant settled a 1992 back injury at Ingalls per §8(i) but retained a right 
to medical services.  He returned to work for Ingalls and then worked for 
Horizon from March 9, 2017 until he retired September 17, 2017.  In May 
2017 Ingalls controverted liability for continuing medical care.  Claimant 
filed a claim against Horizon solely for medical benefits, alleging his work 
activities aggravated the preexisting low back injury. ALJ concluded 
claimant’s back condition was due to the natural progression of the 1992 
injury and ordered Ingalls to continue paying for medical services.  Ingalls 
appealed. 

 The Board held the issue was whether claimant’s back disability permanently 
increased during employment for Horizon.  If disability resulted from the 
natural progression of the 1992 injury Ingalls remained liable.  If 
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employment for Horizon aggravated, accelerated, or combined with the prior 
injury to result in disability, Horizon was responsible.  The aggravation need 
not be produced by an identifiable traumatic incident but could be caused by 
cumulative trauma resulting from work activities or conditions.  The 
aggravation rule applied not only where the underlying condition was 
affected but also where the work caused claimant’s underlying condition to 
become symptomatic.  Each employer had the burden of persuading the fact 
finder its evidence was entitled to greater weight.   

 Dr. Chen analogized claimant’s condition to wear and tear on a car driven 
200,000 miles.  Wear and tear on claimant’s back was due to age, work, and 
non-work activity.  He also used twin brother and professional athlete 
analogies to opine  that greater activity causes greater progression of a back 
condition.  The ALJ nevertheless held Dr. Chen did not opine claimant’s work 
caused an injury that accelerated, aggravated, or combined with his prior 
injury to form his ultimate disability or caused sustained aggravations or 
changes in claimant’s condition.  As the ALJ recognized even a small 
contribution from work can shift liability to a subsequent employer but 
permissibly interpreted Dr. Chen’s opinion as not establishing claimant’s 
employment at Horizon contributed to disability, the Board held the ALJ’s 
decision was supported by substantial evidence and affirmed the decision 
finding Ingalls responsible.  

Temporary Disability - Entitlement 

District Director and ALJ have jurisdiction to suspend compensation only 
if the case is pending before them.  Howard v. Dyncorp International, 2022 WL 
356089 (BRB 20-0396, 1/31/22) (unpublished).  

 ALJ held psychological injuries but not physical injuries were work related 
and awarded TTD and PTD.  Claimant appealed.  Then: 

• April 22, 2020, employer served claimant with a notice to attend a 
psychological examination with Dr. Yohman on May 26, 2020.  Claimant 
objected to the examination and requested an informal conference.   

• April 28, 2020, Board held physical injuries were compensable and 
remanded the claim to the ALJ to determine the extent of TPD owed.  
Employer requested reconsideration. 

• May 12, 2020, OWCP claims examiner recommended claimant attend the 
exam.  Claimant rejected the recommendation. 

• June 12, 2020, Board denied reconsideration.     
• June 29, 2020, the district director issued an order suspending 

compensation, resulting in this appeal.  
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Claimant argued the district director did not have jurisdiction, only the 
Board or the ALJ had authority to address the suspension request, and the 
district director did not apply the correct legal standard. The Board held the 
district director and the ALJ, but not the Board, had authority to address the 
reasonableness of claimant’s refusal to submit to an employer requested 
medical examination, but only the entity before whom the case is pending 
could issue an order suspending compensation.  Here, authority or 
jurisdiction over the question of whether payment of benefits should be 
suspended was never transferred to the OALJ.  The request for an 
examination and request for suspension were made after the ALJ issued a 
decision and order awarding benefits.  The district director issued an order 
while an appeal was still pending with the Board, before the June 12, 2020 
order became final sixty days later.  The ALJ did not have authority to 
address suspension on remand from the June 12, 2020 order on 
reconsideration.   

 On the merits of the suspension the employer had the burden to establish 
claimant’s refusal was objectively unreasonable.  If employer met that 
burden, the burden shifts to claimant to show the circumstances subjectively 
justified the refusal.  Here, the district director’s order of suspension was 
lacked any legal analysis applying the facts to the dual test.  The order was 
vacated and the case remanded back to the district director to provide the 
appropriate legal analysis.   

 

 


