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Appeals – Final Orders 
 
District director letter refusing to award fees was not an appealable order.   
Thompson v. Resource Consultants, 2022 WL 1422752 (BRB 21-0407, 21-0573, 
3/15/22) (unpublished). 
 

A §8(i) agreement discharged employers/carriers from payment of additional 
attorney fees after payment of $25,000 to the current attorney, Walsh.  The 
agreement stated Walsh would pay fees to the former attorney, Dupree.  
Dupree, however, had no knowledge of these proceedings until years later 
when he filed his petitions for fees and costs with the ALJ and with the 
district director.  The ALJ denied fees, and the Board subsequently held 
employers and carriers did not owe additional fees.  (Appeals from those 
decisions are now pending in the 9th Circuit.)  In the meantime, the district 
director issued a letter declining to award fees or costs for OWCP services.  
Claimant appealed.  The Board dismissed that appeal because “while the 
district director’s letter may contain the information needed to create an 
order, it is not an order sufficient by itself to confer jurisdiction.”  (The 
district director subsequent issued a formal order denying fees.  Dupree’s 
appeal from the formal order pending before the Board.) 
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Attorney Fees - Amount 
 
District Director who approved settlement agreement lacked jurisdiction 
to award OALJ level fees.  §8(i) agreement stated employer would pay 
OWCP and OALJ level fees.  Bethany v. Omni Air International, Inc. (BRB 21-
0328, 2/28/22) (unpublished). 
 
 After employer rejected an informal conference recommendation the claim 

was transferred to the OALJ for formal hearing.  Before hearing claimant 
dismissed his attorney and hired a new attorney.  The OALJ remanded the 
case to the OWCP for settlement discussions.  There, the parties executed a 
settlement agreement, which the district director approved, stating 
employer/carrier would pay fees and costs to be negotiated and/or awarded 
separately and would cover all services rendered before the OWCP and 
OALJ.  The district director, however, refused to consider the first attorney’s 
claim for fees before the OALJ.  The Board agreed the district director lacked 
jurisdiction to consider OALJ level fees, stating in footnote 5, “it is a well-
established principle that fees for work at each level of the proceedings must 
be approved by the body before which the work was performed.”  The Board 
rejected most of counsel’s objections to the fee decision but remanded because 
the district director failed to identify evidentiary support for his conclusion 
the appropriate rate was $450.00 rather than $515.00.   

 
Attorney Fees - Entitlement 

 
Fee denied for BRB services when appeal did not jeopardize claimant’s 
entitlement to compensation or employer’s liability for payment.  Stemper v. 
Washington United Terminals, Inc., 2022 WL 1422749 (BRB 19-0364, 3/30/22) 
(unpublished). 
 
 Claimant filed a claim with his employer, insured by ALMA, for an April 17, 

2016 neck injury.  He returned to work for eight shifts in January 2017, when 
employer was insured by Signal, and stopped work due to increased neck 
pain.  The ALJ awarded benefits but held Claimant did not sustain a 
permanent aggravation in January 2017, making Signal liable only for the 
temporary exacerbation, with ultimate liability reverting to ALMA 
thereafter.  ALMA appealed only the ALJ’s responsible carrier finding.  The 
Board affirmed.  Claimant’s counsel filed a petition for employer paid fees for 
work before the Board.  Citing Richardson v. Continental Grain Co., 336 F.3d 
1103 (9th Cir. 2003), the Board denied fees because claimant did not 
successfully prosecute the claim, i.e. he did not obtain some actual relief that 
materially altered the legal relationship between the parties by modifying the 
defendant’s behavior in a way that directly benefitted the claimant.  Services 
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were not necessary and did not result in any additional success or “relief” for 
claimant.  In this appeal employer’s liability for compensation and claimant’s 
entitlement to and amount of compensation was not in dispute.  There was no 
situation where claimant would be eligible for benefits but unable to receive 
them due to the absence of an order by the board instructing either of the 
potentially liable insurers to pay him.   

 
Average Weekly Wage - §10(c) 

 
Blended AWW affirmed when no evidence claimant’s overseas contract 
would last longer than 6 months.  Saheed v. Valbin Corporation (BRB 20-0393, 
3/30/21) (unpublished).  
 
 Claimant worked for the employer in the USA before accepting a six month 

contract to work in Afghanistan as a media screener.  He earned $5,000 to 
$6,000 per month in the USA and approximately $20,000 per month in 
Afghanistan until injured.  Claimant testified he could renew the contract if 
he desired, but he did not testify whether he planned to renew the contract.  
Employer stipulated claimant sustained work related physical and 
psychological injuries.  The ALJ awarded compensation based on an AWW of 
$2,749.780, an average of actual earnings for a year before the work injury 
which included income from stateside and overseas employment. On appeal 
claimant argued the AWW should be based solely on overseas earnings, 
increasing the AWW to at least $4,807.69.  The Board affirmed.  The ALJ 
rationally found claimant was working overseas pursuant to a six month 
contract, and claimant’s history of non-continuous overseas employment 
indicated the lack of a long term commitment to such employment.   

 
Causation - §20 Presumption 

 
Presumption not rebutted when defense doctor failed to state knee 
condition was unrelated to work injury.  Beamon v. Huntington Ingalls 
Industries, Inc. (BRB 20-0502, 3/25/21) (unpublished). 
 
 Claimant sustained work related injuries to her right knee in March 2012 

and to the left knee in July 2013.  Employer voluntarily paid  periods of TTD 
and 28% PPD for the right lower extremity and medical benefits for both 
knees.  A dispute arose regarding total disability from November 1, 2016 and 
ongoing treatment of the left knee.  Claimant relied on the opinion of Dr. 
Wardell her right knee problems were due to the March 2012 work injury and 
her July 2013 left knee injury caused a permanent aggravation of the 
asymptomatic but preexisting osteoarthritis in the left knee.  This was 
sufficient to invoke the §20(a) presumption as to both knees.  Employer relied 
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on the opinion of Dr. Baddar who opined the March 2012 right knee injury 
completely resolved by November 2012 and any continuing issues with the 
right knee were due to pre-existing osteoarthritis and weight and not the 
work injury.  Dr. Baddar said the left knee was related to weight and not 
related to the right knee, but he did not assess claimant’s left knee condition 
in terms of her July 2016 work injury.  The Board held Dr. Baddar’s 
testimony was sufficient to rebut the presumption as to the right knee but 
not as to the left knee.  Dr. Baddar failed to state the left knee was not 
related to the July 2013 work accident.   

 
Presumption not rebutted.  DeFalco v. Electric Boat Corporation (BRB 20-0518 
(3/25/21) (unpublished). 
 
 Claimant filed a claim for PPD and medical benefits for his pulmonary 

condition.  The ALJ held claimant invoked the §20(a) presumption, employer 
rebutted the presumption, and claimant failed to prove his condition was 
caused or aggravated by working conditions.  On appeal claimant argued 
employer did not rebut the presumption.  The Board reversed. 

 
 Employer’s expert, Dr. Conway, originally attributed claimant’s asthma to 

work exposure to fumes, but when deposed he learned claimant had a greater 
smoking history than previously assumed.  When asked if the work exposures 
caused or aggravated or contributed to claimant’s obstructive disease he said, 
“I don’t know the answer to that. *** I cannot tell you that his workplace was 
the cause.  I can’t exclude it ***  [and] I cannot say with a reasonable degree 
of probability that his work caused it.  His equivocal opinion was legally 
insufficient to rebut the presumption because it did not refute claimant’s 
claim that his working conditions for employer caused, aggravated, or 
contributed to his pulmonary condition.  He explicitly stated he did not know 
the answer and could not exclude work as a cause.   

 
Defense Base Act 

 
Work repairing a Navy ship was a public work project subject to the DBA.  
Absence of a contractual obligation to provide DBA coverage did not 
preclude DBA coverage.  Duvall v. Mi-Tech Incorporated, 2022 WL 1000893 
(BRB 21-0423, 21-0440, 3/15/22). 
 
 The US Navy’s Military Sealift Command (MSC) contracted with Viktor 

Lenac Shipyard (Shipyard) to overhaul a US Navy Ship, the USS Mt. 
Whitney.  It did not require DBA coverage for the project.  Shipyard 
contracted with the McHenry Management Group (TMMG), which agreed to 
provide a Mi-Tech engineer to supervise the ship’s turbine rotator and gear 
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assembly overhaul.  Mi-Tech’s employee, the decedent, had a heart attack 
and died when working in the Croatian shipyard on the Mt. Whitney project. 
The ALJ held the claim was not subject to the DBA because the Mt. Whitney 
overhaul was not a project for the public use of the United States or its allies 
and thus was not for the purpose of engaging in public work.  The Board 
reversed. 

 
 §1651(a)(4) of the DBA covers injury or death of employee engaged in 

employment entered under contract with the United States, any executive 
department, independent establishment, or agency thereof, or any 
subcontract, or subordinate contract with respect to such contract where such 
contract is to be performed outside the continental Untied States *** for the 
purpose of engaging in public work.  Every such contract shall contain 
provisions requiring the contractor and subcontractors to [secure insurance 
coverage].  Public work is any project involving construction, alteration, 
removal or repair for the public use of the Untied States or its allies, 
including but not limited to projects or operations under service contracts and 
projects in connection with the national defense.   

 
There are no cases which declare work on a Navy ship is a public work, but it 
is clear the USS Mt. Whitney is a Navy vessel, is part of the national defense.  
A project with a military aspect is by definition a public work.  Work 
repairing a Navy vessel was subject to the DBA definition of public work.   

 
 Coverage under the DBA cannot be defeated by the omission of a 

security/insurance provision in the relevant legal agreement.  The only way 
to waive DBA coverage is by affirmative action of the Secretary of Labor.   

 
Employer/Employee - Other 

 
Claimant injured in hiring hall after allegedly receiving a dispatch was 
not yet an employee.  Houston v. San Francisco Longshore Labor Relations 
Committee, 2022 WL 1521567 (BRB 21-0444) (unpublished). 
 
 Claimant, a class A longshore worker, alleged she had “secured a job” and 

was bumped or knocked down while waiting in the dispatch line for prep 
call/dispatch of job call.  She filed a claim against the ILWU, the PMA, and 
the San Francisco Longshore Labor Relations Committee (SFLLRC), claiming 
to have been in their employ at the time of injury.  The ALJ granted 
SFLLRC’s Motion for Summary Decision.  Claimant (without counsel) 
appealed.  The Board affirmed.  
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 The ILWU is the union that represents workers.  The PMA is the association 
of individual longshore employers who generally hire workers like claimant. 
The SFLLRC is comprised of union and PMA representatives and runs the 
hiring hall.  Although claimant was injured in a place under SFLLRC’s 
control,, she was not its employee.  Absent an employer-employee 
relationship there was no injury during the course of  longshore employment.   

 
Evidence – Deference to Attending Physician 

 
ALJ not required to accord determinative weight to attending physician’s 
opinion.  Beamon v. Huntington Ingalls Industries, Inc. (BRB 20-0502, 3/25/21) 
(unpublished). 
 
 ALJ, when weighing evidence of compensability of the right knee, accorded 

greater weight to defense examiner’s opinion because it was “better 
supported by the medical evidence and better explained by his discussion of 
the interplay between osteoarthritis and obesity.  ALJ accorded little weight 
to the attending physician’s ‘blanket unexplained statements and 
conclusions.”  Claimant appealed, contending the ALJ was required to accord 
determinative weight to the attending physician merely because he was the 
treating physician.  The Board disagreed, affirmed the ALJ’s finding 
regarding compensability, and observed the ALJ was entitled to determine 
which opinions were entitled to determinative weight based on their 
reasoning.   

 
Hearings - Issues 

 
ALJ cannot reject stipulation without notice to parties.  Gindo v. Director, 
OWCP, 2022 WL 861514, civil action 4:19-VC-01745 (USDC, S.D. Texas, 3/23/22)  
(adopting Magistrate Judge’s Report and Recommendation, 2/28/22).   
 
 Claimant worked for AECOM as an advisor to the United States Army in 

Iraq. At hearing claimant sought compensation under the DBA based on 
psychiatric injuries causing PTSD and major depressive disorder when he 
returned to the United States.  Parties waived oral hearing and submitted 
stipulations of fact and exhibits.  Joint stipulations stated claimant suffered 
an injury or disease that arose out of his employment, claimant became 
totally disabled on July 23, 2014, and he had not reached maximum medical 
improvement.  The ALJ denied the claim as premature, concluding claimant 
was a voluntary retiree with an occupational disease and therefore could not 
receive TTD but could receive PPD when at maximum medical improvement.  
Thus, the ALJ implicitly rejected the stipulations that claimant was 
temporarily totally disabled.   
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 Stipulations that claimant was temporarily totally disabled constitute 

judicial admissions and were binding on the parties unless the ALJ 
disapproved them.  An ALJ can reject the stipulations but must provide the 
parties with prior notice and an opportunity to submit evidence in support of 
their positions.  The Court ordered a remand to conduct new factual findings 
and provide notice of any stipulations the ALJ planned to reject and notice of 
any new issues that may be raised, affording the parties an opportunity to 
fully brief their case.  

 
[Prior decision is Gindo v. AECOM National Security Programs, Inc., 2018 
WL 5734477 (BRB 17-0418, 10/10/18), where Board viewed PTSD and major 
depressive disorder as a latent occupational disease that manifested more 
than one year after voluntary retirement, such that claimant could not obtain 
PPD until at maximum medical improvement.] 
 

Miscellaneous 
 
Disqualification of attorney for alleged ethical violation is a drastic 
measure.  Demoss v. Auxiliary Systems, Inc. 2022 WL 1422751 (BRB 21-0387, 
3/30/22) (unpublished). 
 
 Brayton Purcell LLP represented the decedent in a California civil action for 

alleged work related asbestos exposure.  After death it represented claimant 
(surviving spouse) and her sons in wrongful death litigation in the state and 
filed a claim on behalf of claimant for death benefits under the LHWCA.  The 
Claimant and Brayton Purcell contended claimant opted out of the wrongful 
death claims, disavowed an interest in their proceeds, chose to pursue only 
the LHWCA claim, and expressly waived any potential conflict of interest. 
ALJ concluded Brayton Purcell had a conflict of interest between claimant 
and her sons, did not inform claimant of the conflict, and did not obtain her 
consent to continue representation.  He disqualified Brayton Purcell from 
continued representation in the LHWCA claim.   

 
 The Board reversed the disqualification without considering whether a Rule 

violation occurred because, regardless, disqualification would be an 
unnecessarily harsh sanction on these facts.  Disqualification of a party’s 
attorney is a drastic measure, meant to be prophylactic, not punitive, and not 
required if the adjudicator’s purpose is to punish a transgression which has 
no substantial continuing effect on the judicial proceedings.  Here, claimant 
consented to Brayton Purcell’s continued representation and any alleged 
conflict arose from advice a law firm gave its client that allegedly implicated 
the interests of clients who were not parties to the present proceeding.   


