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Attorney Fee – Entitlement 

 
No attorney fee awarded when employer paid incorrect amount after 
accepting informal conference recommendation.  Brooks v. United Stevedores 
of America, Inc., 2022 WL 7417753 (BRB 21-0627, 9/27/22) (unpublished). 
 
 Within thirty days of filing a claim for hearing loss employer filed a LS-207 

controverting the claim and a LS-208 showing payment of $756.22, equal to 
1% PPD based on an average weekly wage/compensation rate of 
$567.17/$378.11.  Claimant requested an informal conference, contending he 
was entitled to 5.15% PPD based on an average weekly wage of $776.77.  This 
higher average weekly wage meant the compensation rate was $517.85, 
resulting in net due of $4,577.60.  Claimant erroneously used the old 
compensation rate to calculate net due of $3,821.38.  On October 5, 2020 the 
district director recommended payment an additional 8.3 weeks 
compensation at the agreed higher compensation rate of $517.85 per week 
(i.e., total of 5.15%, 10.3 weeks), plus medical benefits.  On October 16, 2020 
Employer issued another LS-208 stating it had accepted the recommendation 
and paid claimant an additional $3,821.38.  On November 3, 2020 employer 
learned of the mistake and on the next day filed a corrected LS-208 reflecting 
the correct value of 5.15% based on an AWW/CR of $776.77/$517.85.  On 
November 6, 2020 claimant’s counsel filed an itemized fee petition seeking 
payment of $3,231.25 fees for correcting the $756.26 shortfall between the 
two payments.  The district director issued an order concluding no fees were 
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due under §28(b) because employer timely paid compensation in accordance 
with the written recommendation.  Claimant appealed, contending the 
employer rejected the district director’s written recommendation when it 
tendered only some of the additional benefits to which claimant was deemed 
entitled.  That employer’s underpayment was a mistake, claimant argued, 
was irrelevant because there is no intent element in §28(b).  Employer must 
actually adopt the recommendation in practice.   

 
 The Board affirmed the denial of a fee.  Employer did not refuse to accept the 

written recommendation and claimant did not obtain a greater award than 
what the employer was willing to pay after the written recommendation.  
While employer mistakenly paid less than the district director’s 
recommendation, it promptly corrected the error and did not further litigate.   

 
 DISSENT, JUDGE BOGGS, argued under the plain language of the statute 

accepting the recommendation required more than just an agreement to be 
bound by the recommendations.  It required actual compliance, i.e., full 
payment to the claimant under the terms identified by the district director 
within the fourteen day period.  The statute says refusal to accept the 
recommendation occurs when the employer pays or tenders an amount which 
is less than the recommendation.  The LS-208 failed to demonstrate full 
compliance as the amount paid was less than the recommendation.  The 5th 
Circuit requires strict compliance with the statute to award fees.  An 
employer cannot avoid a fee liability by simply stating an intent to accept the 
recommendation.  It must follow the recommendation. 

 
Average Weekly Wage – Other 

 
PTSD diagnosed nine years after leaving work for reasons unrelated to 
PTSD.  AWW per §10(c) based on earnings before last exposure in 
employment.  Albonajim v. AECOM, 2022 WL 7417750 (BRB 21-0495, 9/30/22). 
 
 Claimant worked as a translator in an active warzone in Iraq from October 

2010 to August 2011 where he was exposed to enemy activity, attacks, and 
fatalities.  He returned to the United Stated in 2011 and was gainfully 
employed ever since.  On July 1, 2020 clinical psychologist Dr. Eldridge 
diagnosed PTSD and recommended he never return to his workplace 
oversees.  On August 8, 2020 claimant filed a formal claim.  Employer did not 
respond, prompting claimant to file a motion for summary decision to which 
employer did not respond.  The ALJ issued an order granting claimant’s 
motion, finding he had work related PTSD, could not return to usual work, 
and had a significant decrease in future wage earning capacity resulting from 
his inability to deploy for work, and was entitled to medical benefits.  The 
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ALJ denied disability, reasoning the AWW should be based on earnings at 
the time claimant became aware of his injury in 2020.  Because he was 
gainfully employed then and remained employed he had no actual loss of 
earning capacity.  Claimant, with support from the Director, appealed.  The 
Board reversed and remanded. 

 
 In Robinson v. AC First, LLC, 52 BRBS 47 (2018), claimant resigned his 

overseas position, returned to the United States, and was diagnosed with 
work related PTSD.  The ALJ held the decrease in earning capacity (overseas 
vs. domestic) was not compensable because he had voluntarily left his 
overseas employment for reasons unrelated to PTSD.  The Board reversed, 
relying on Moody v. Huntington Ingalls, Inc., 879 F.3d 96 (4th Cir. 2018) and 
Christie v. Georgia Pacific Co., 898 F.3d 952 (9th Cir. 2018).  Economic harm 
was lost capacity to earn wages, and the law compensates for the deprivation 
of economic choice when caused by a workplace injury.   

 
 §10(i) defines the time of injury in occupational disease claims which do not 

immediately result in death or injury as the date when the claimant becomes 
aware or in the exercise of reasonable diligence or by reason of medical advice 
should have been aware of the relationship between the employment, disease 
and the death or disability.  This section does not provide a method for 
calculating AWW and does not require use of an injured employee’s wages at 
time of diagnosis in cases involving delayed onset PTSD.  As in Robinson 
claimant’s PTSD prevents him from returning to usual employment.  That 
claimant stopped working overseas prior to developing and becoming aware 
of his PTSD is not a basis for denial of benefits.  Claimant was deprived of 
the economic choice to return to any work overseas and was entitled to 
compensation for any loss of wage earning capacity based on the deprivation 
of economic choice.   

 
§10(c) incorporates the phrase, “other employment of such employee.”  On 
remand the ALJ should award compensation by calculating disability under 
§10(c) without applying the §10(i) “time of injury” definition, per Robinson.  
In fn 10 the Board stated:  “As we have determined §10(i) does not apply 
because it does not capture Claimant’s loss of earning capacity from his 
inability to work overseas, the 52 weeks preceding Claimant’s July 2020 
knowledge of his injury, when claimant did not work overseas, does not 
accurately or equitably compensate for his injury. *** §10(c) must be used 
because the other sections cannot be “fairly and reasonably applied.” 

 
  



 
Page 4, LHWCA Caselaw Summary BRB published thru 09/30/22; unpublished thru 09/30/2022 

 

Causation - §20 Presumption  
 
Presumption invoked and not rebutted when work caused increase in 
symptoms of preexisting bilateral carpal tunnel syndrome without an 
increase in impairment.  Terry v. Electric Boat Corporation, 2022 WL 17216439 
(BRB 21-0567, 10/31/22) (unpublished). 
 
 In a 2004 claimant received 4% and 5% PPD for left and right hands for work 

related carpal tunnel syndrome.  In 2020 claimant filed a new claim, arguing 
sixteen years of work had aggravated his condition.  Dr. Willets, who 
provided the only medical evidence in the record, opined “there is no evidence 
of worsening impairment now, compared to 16 years ago, despite some 
increase in symptoms,” but he also said work duties over the many years 
since 2004 did contribute to the hand symptoms evaluated in 2020.   

 
 Claimant and employer filed motions for summary decision.  The ALJ 

granted employer’s motion, concluding “causation is not met just because 
when I get to the weighing prong, I think that the better weight of the 
evidence, which is Claimant’s own medical expert, reports on this 
gentleman’s symptoms as being the same in 2020. *** [so] if I weight the 
evidence, which I will get to, I would weigh the evidence in finding that 
causation is not met, that [Employer] has provided substantial evidence in 
rebuttal, being the Claimant’s own expert, that he really has not changed in 
the years that have intervened.”  Therefore, “causation [is] not met based on 
the substantial rebuttal evidence and weighing that evidence.”  The Board 
reversed.   

 
The Board held the ALJ did not appropriately address causation in terms of 
the §20(a) presumption.  Claimant complained of worsening symptoms and 
Dr. Willets attributed those increased symptoms to claimant’s additional 16 
years of work.  Claimant was not required to prove an increase in impairment 
rating, as an increase in symptoms is sufficient to constitute an injury under 
the Act.  Claimant invoked the presumption, and employer did not present 
any evidence showing claimant’s hand symptoms were not related to ongoing 
work for the employer since 2004.  The absence of increased impairment does 
not rebut evidence of increased symptoms caused by work.  Claimant’s 2020 
bilateral hand condition is work related as a matter of law.  On remand the 
ALJ must determine claimant’s average weekly at the time of his 2020 injury 
and calculate his scheduled award pursuant to that figure.  Employer is 
entitled to a credit for PPD previously paid under the schedule.   
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 DISSENT, Judge Boggs, agreed the case should be remanded but argued the 
ALJ did not specifically decide if the presumption had been invoked.  On 
remand he should discuss whether the presumption had been invoked and 
rebutted and if rebutted should weigh the evidence.   

 
Defense Base Act 

 
Injury during R&R in Thailand 5,000 miles from work in Iraq, not in zone 
of special danger.  Butcher v. Service Employees International, Inc., (BRB 21-
0075, 8/29/22) (unpublished). 
 
 Claimant worked for Employer in Iraq recovering damaged military 

equipment from the field.  After 120 days he was entitled to ten consecutive 
paid days of rest and relaxation (R&R) outside Iraq in a non-hazardous 
location to spend “time away from the project during the assignment period 
due to [the] hardships, lack of amenities and cultural disorientation in the 
Assignment Location.”  It was forfeited unless used. Employer placed no 
limits on the recreational activities and claimant was not subject to recall 
when on R&R.  Employer reimbursed claimant for some of the cost of 
transportation (which was taxable income) but claimant was responsible for 
other expenses.   

 
When on R&R in Phuket, Thailand claimant sustained a TBI, possibly from 
riding a moped.  Claimant argued the accident occurred during recreational 
activities and was a reasonably foreseeable risk arising out of the obligations 
and conditions of employment overseas.  The ALJ held the zone of special 
danger doctrine did not extend to his injury because the injury was “so 
thoroughly disconnected from the service of his employer.”  The Board 
affirmed. 

 
 The Board observed the Supreme Court “drew the line only at cases where an 

employee had become “so thoroughly disconnected from the service of his 
employer that it would be entirely unreasonable to say that injuries suffered 
by him arose out of and in the course of employment.”  Claimant failed to 
show his injury on vacation in Thailand was related to the location and 
hazards of his overseas employment.  In prior decisions the recreational 
activities resulting in injury or death occurred within the vicinity of the 
employment and its associated zone of special danger, such that participation 
in them was no so removed from the obligations or conditions of employment 
as to make them not foreseeable.  “Zone” conveys an “area” of “inclusion” with 
some sort of physical or purposeful limitation.  The Board did not set a 
physical distance from employment past which the zone cannot extend but 
held there still must be a connection to the employment to satisfy the 
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necessary requirement of causation as the obligations or conditions of 
employment must create the zone of special danger out of which the injury 
arose.  Claimant was not working and was not in the vicinity of his duty 
station in Iraq at the time of injury.  Although employer may “foresee” any of 
its employees being injured at any time, to hold it liable for every injury 
sustained on a frolic like a vacation would be to expand DBA coverage beyond 
its intended limits.  Claimant cannot assert his employment creates a nexus 
between his vacation and his employment.  Going to Thailand was not a 
condition of employment or connected to it.  To impose coverage here would 
make employer an insurer of claimant’s health and well-being twenty-four 
hours a day, seven days a week, regardless of his whereabouts.   

 
 DISSENT, JUDGE BUZZARD, argued the job was 120 days, 7 days per week, 

at least 12 hours per day, with  little of no recreational opportunities.  The 
one true recreational  opportunity was the “Interim Leave” policy which 
employer anticipated would help maintain operational effectiveness and 
optimum performance.  Judge Buzzard reviewed other zone of danger 
decisions involving recreational or non-employment related activities and 
found no meaningful distinction.  The trip to Thailand was governed by the 
employment contract and necessitated by the lack of recreational 
opportunities and the grueling work schedule in a dangerous warzone.  
Furthermore, the zone of special danger does not refer to some undefined and 
perhaps undefinable area of land around an employee’s remote duty station 
and is not confined to traditional scope of employment requirements that 
injuries occur within the time and space boundaries of the employment.   

 
Employer/Employee - Other 

Third Party – Other 
 

Parent company of subsidiary that employed claimant immune from civil 
suit because DBA was claimant’s exclusive remedy.  Cloyd v. KBR, Inc., 2022 
WL 4104029 (5th Cir, 21-20676 9/8/22). 
 
 KBR provides a wide range of professional services to the government, 

technology, and energy sectors globally and as part of its regular business 
provides logistical support to the U.S. military through various subsidiaries, 
including Kellogg Brown & Root Services (KBRS) and Service Employees 
International, Inc. (SEII).  In 2008 the U.S. Army awarded KBRS a contract, 
and SEII provided KBRS with support contractors to assist.  Plaintiffs were 
some of the contractors and were injured when Iran, in retaliation for a drone 
strike that killed Iranian General Solleimani, launched ballistic missiles at 
Al Asad where thousands of troops and support contractors were based. 
Plaintiffs filed DBA claims and sued KBR in a Texas state court.  KBR 
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removed the case to federal court.  After a period of discovery KBR moved for 
summary judgment based on the exclusive remedy provision in the DBA.  
The district court granted the motion, resulting in this appeal. 

 
 The Court held KBR qualified as Plaintiffs’ employer for DBA purposes.  Two 

separate entities can both qualify as an employer in the workers’ 
compensation context.  See, Oilfield Safety & Mach.. Specialties, Inc. v. 
Harman, Unlimited, Inc.  625 F.2d 1248 (5th Cir. 1980).  KBR was not the 
entity that directly employed Plaintiffs but KBR was so closely intertwined 
with its subsidiaries in the actions giving rise to the suit that it qualified as 
an employer under the DBA.  There was little if any distinction between the 
operations of KBR and the operations of its subsidiaries.  The entities worked 
as a “team” to facilitate these services.  Employment letters stated they 
would be joining KBR to support the projects in Iraq.  They received KBR’s 
code of conduct, agreed to KBR’s dispute resolution plan, were subject to 
KBR’s deployment requirements, and received access cards tied to their 
employment in DBR and agreed their sole recourse for any injury against 
SEII or its parent would be governed by the DBA.  At least two of the 
Plaintiff workers’ compensation claims listed KBR as the employer.   

 
 Plaintiff’s theory of liability treated KBR and SEII as essentially identical 

entities.  They alleged KBR had authority and control over SEII employees.  
Plaintiff cannot have it both ways.  They cannot fault KBR for failure to 
protect them and their employer but simultaneously disclaim the existence of 
an employer-employee relationship for exclusivity purposes.   

 
Permanent Disability – Employer’s Burden 

 
ALJ’s “one job opening is insufficient” finding vacated when ALJ did not 
determine if claimant could realistically and likely secure the job.  Balo v. 
Waterfront Staffing, Inc. (BRB 21-0529, 8/31/22) (unpublished).   
 
 Claimant could not return to usual employment due to his injury.  Employer’s 

labor market survey identified fourteen positions.  The ALJ rejected every 
position except a greater position at Walgreen’s.  The Walgreen’s job did not 
require any minimum education requirements, specific skills, or the use of 
both arms.  One job, however, was insufficient for employer to meet its 
burden based on Lentz v. Cottman Co., 852l F.2d 129 (4th Cir. 1988), and 
P&M Crane Co. v. Hayes, 930 F.2d 424, reh’g denied, 935 F.2d 1293 (5th Cir. 
1991).  The ALJ therefore awarded PTD.   

 
On appeal employer argued a job at Goodwill was suitable, and 5th Circuit 
precedent was not binding in the 11th Circuit.  The BRB affirmed the finding 
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the Goodwill job was not suitable but found the ALJ’s decision regarding the 
Walgreen’s position failed to address the second part of a test stated in New 
Orleans (Gulfwide) Stevedores v. Turner, 661 F.2d 1031 (5th Cir. 1981), 
binding precedent in the 11th Circuit which adopted the Board’s burden-
shifting approach and favorably cited P&M Crane.  Turner held job 
availability should incorporate the answer to two questions: (1) Considering 
claimant’s age, background, etc. what can the claimant physically and 
mentally do following this injury, that is, what types of jobs is he capable of 
performing or capable of being trained to do?  (2) Within this category of jobs 
that the claimant is reasonably capable of performing, are there jobs 
reasonably available in the community for which the claimant is able to 
compete and which he could realistically and likely secure?  The ALJ did not 
determine if claimant had a reasonable likelihood of securing the Walgreen’s 
position. On remand the ALJ must complete the two part Turner test and 
then determine if the Walgreens job satisfies the P&M Crane criteria, which 
held an employee may have a reasonable likelihood of obtaining a single 
employment opportunity under appropriate circumstances.  If it does she 
must determine if claimant engaged in a diligent job search.  If not, he is, at 
most, partially disabled.   

 
Permanent Disability – Motivation 

 
ALJ only focused on physical ability to perform jobs in labor market 
survey, not other factors, including availability of union jobs.  Ross v. MTC 
East dba Ports America, Inc. (BRB 21-0559, 9/30/22) (unpublished).   
 
 After a compensable injury employer paid TTD from November 27, 2016 

through October 5, 2020.  The ALJ held claimant presented a prima facie 
case of total disability but employer met its burden of presenting availability 
of suitable alternate employment and claimant did not meet his burden to 
diligently search for a job.  Claimant neither attempted to use his seniority 
status to obtain a less rigorous job at the waterfront nor applied to any of the 
positions the vocational specialist identified in a labor market survey.  
Because he did not conduct a diligent job search, he was not disabled as of 
May 26, 2020.   

 
Claimant, with support from the Director, appealed, contending the ALJ did 
not apply the second part of the two part test in New Orleans (Gulfwide) 
Stevedores v. Turner, 661 F.2d 1031 (5th Cir. 1981):  (1) Considering 
claimant’s age, background, etc. what can the claimant physically and 
mentally do following this injury, that is, what types of jobs is he capable of 
performing or capable of being trained to do?  (2) Within this category of jobs 
that the claimant is reasonably capable of performing, are there jobs 
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reasonably available in the community for which the claimant is able to 
compete and which he could realistically and likely secure?  The Board 
agreed and remanded.  
 
The ALJ considered claimant’s physical ability to perform the jobs in the 
labor market survey but did not explain how claimant’s age, experience, 
literacy status, and limited education made him a competitive applicant for 
the job and whether claimant would be able to realistically obtain those jobs.  
While the ALJ found claimant could have used his seniority status and 
returned to work on the waterfront, he neglected to resolve the conflicting 
evidence of the union policy prohibiting light duty work, testimony from 
employer’s vocational consultant that the union controlled who worked each 
day and where, and he had witnessed longshoremen return to work in less 
strenuous jobs after the injury.  On remand the ALJ should consider all 
evidence related to waterfront and non-waterfront jobs identified as potential 
suitable alternative employment in the labor market surveys and testimony 
and consider evidence related to union policy and practice and how that 
might affect claimant’s ability to secure work.  A finding claimant failed to 
diligently seek work does not preclude him from receiving any disability.  
Claimant could receive PPD based on his loss of earning capacity, which is 
another finding the ALJ must make.   

 
Decisions about retirement do not factor into disability determination.  
Owen v. Signal Mutual Indemnity Assn. Ltd. 2022 WL 15377922 (9th Cir. 2022) 
(unpublished). 
 
 Claimant worked as a longshoreman until 2016, when he tore his rotator cuff.  

He decided to retire rather than continue working in the limited number of 
longshore jobs he could still perform.  The ALJ awarded PPD.  The Board 
affirmed.  9th Circuit also affirmed, citing Christie v. Georgia Pacific Co., 898 
F.3d 952 (9th Cir. 2018).  Disability is incapacity because of injury to earn 
wages. The plain language makes no reference to retirement or it is timing or 
to whether an employee decides to retire voluntarily or involuntarily.  The 
decision to retire may prevent one from returning to work, but that is not 
incapacity because of injuiry.  Because claimant is still physically capable of 
performing some longshoreman jobs, he is not totally disabled.  Decisions 
about retirement do not factor into the disability determination.   

 
 
 


